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Dr.iur. prof. SanitaOsipova

Notariate is a universal solution for guaranteeing the rule of law. 

The Latin type notariate in Latvia until the II World War.
The truth, „Ubisocietas, ibiius.” (where there is a society, there is law.), was known to ancient Romans.In ancient times, in cases when people could not find a fair solution acceptable to all, they turned for help to Gods. In Latvia nowadays we know the Roman goddess of Justice (lat. Iustitia), whose name is used now for referring to the set of court institutions, and the Greek goddess Themis (gr.Θέμις),who serves as the symbol of fair justice to us in the same way as to the ancient Greeks. The Romans considered that strict compliance with the legal procedure or the rule of law was the guarantee of justice. Justice is a universal value because people have always strived to achieve justice which is defined by the law in daily life. According to the Roman law it was understood that „Iustitia – justice is a permanent and eternal principle which grants relevant rights to everybody”. Law is an indispensable part of any culture because the life of any society, in its perfect form, is oriented towards achieving justice. At present the enormous responsibility of restoring justice lays with the people themselves instead of Gods; therefore the system of justice or the judiciary is formed and the notariate also belongs there. The notariate is closely related to the private law, property law.

It is considered that no private property exists in the primeval society. However, as from the moment when the understanding of the property emerged, people have devoted a lot of attention for ensuring that the circulation of property is fair, i.e. according to the law. Property is a value that is protected under even very archaic law. Exchange, purchase-sale, lending, lease, rent and other transactions in property have been clearly regulated as early as under the customary law and also under the laws adopted by the state at a later stage. Transactions that did not comply with the law were deemed invalid or even considered equal to a theft. For example, in the ancient Mesopotamia, if a purchase-sale transaction, contrary to the legal requirements, was concluded without witnesses present and the seller disputed the fact of concluding a contract at a later stage, the buyer could be convicted of theft. 

Already in early written sources of law (III millennium BC) it can be found that more valuable property was separated from less valuable property, and stricter rules were applicable for alienation of the most valuable properties. Traditionally, real estate has been recognised as the most valuable property. Security of civil transactions is an issue which was being solved 
already by the ancient civilisations in their laws: Egypt, Shumera, later Babylonia, Asyria, etc. Besides contracts on transactions in real estate, traditionally, also marriage contracts, wills, heritage agreements and promissory notes were deemed especially important documents for the formation of which special requirements were imposed. What provides legal attestation to transactions? Correctly drawn documents do. Who is able to draw up documents correctly? A responsible competent person can!
As early as in the ancient Shumera (III millennium BC) compliant documents played the decisive role in civil proceedings: these were deeds that were drawn up at the presence of witnesses, by a public clerk and entries of public cadastres. In Shumera, transactions in real estate had to be drawn up at a public clerk, at the presence of honourable local residents. Transactions in real estate were publicly announced by writing them on stone boundary posts and entering them in public cadastres of land.
Thus, in order to guarantee security of concluding especially important transactions, as early as in the ancient civilisations, starting from latest the III millennium BC, the position of a public clerk competent in law was introduced and documents drawn up by this person were deemed sufficient evidence at court and served as the basis for entering a transaction in real estate in a public cadastre. The cadastre of land was used as the basis for taxation, and at the same time it was the source of information in disputes regarding the ownership rights in land. The position of a public clerk – lawyer was a solution prior to the cadastres that was used by the ancient civilisation for ensuring the public reliability of transactions in valuable property.The modern system of law has not found any better solution!

Justice, peace and legal security are eternal and universal values of the society, therefore, mechanisms which a priori prevent disputes or unfair treatment of a person are developed in the law of even very different cultures. Also the legal system of Latvia has been formed in such a way that it would protect a person’s rights and guarantee legal stability and security within the society. The position of a sworn notary is among the institutions serving this purpose.

The Latin type notariate in the Russian Empire.
Although the first notaries arrived to the territory of Latvia in the XIII century along with the crusaders, the beginnings of the modern Latvian notariate should be searched at the end of the XIX century when the reform of courts took place in Russia. The Latin type notariate was introduced in Latvia during this reform. 

The document of 14 April 1866 „Временное положение о нотаральной части” [Temporary Regulation of Notariate Matters] was drafted on the basis of the French Law on Notariate of 1803 which laid the basis for the modern French or the Latin type notariate. During the second half of the XIX century, many French innovations were no longer quite “new” because during approximately 50 years of practice they had revealed their strengths and weaknesses, therefore, during the Russian reform of courts the newest laws drafted in the continental Europe of that time, mainly the Austrian Law on Notariate of 1854 and the Bavarian Law on Notariate of 1861, were broadly used.

The French law was expressly liberal in the beginning of the XIX century as it was created on the basis of the ideas of the natural law; the Austrian and Bavarian Laws on Notaries that were developed in the middle of the XIX century were conservative by nature because they were impacted by the historical teaching of the law. The French liberal ideas were adapted to the needs of the monarchy, which also Russia was, in these countries. The French liberal democratic model that provided for strict division of power was adapted to an autocratic state where the division of power was at its very beginnings.

The regulation provided for by the „Временное положение о нотаральной части” [Temporary Regulation of Notariate Matters] utilised the French, Bavarian and Austrian solutions in the following way:

1. the profession of a notary was split from the profession of an attorney. Until the introduction of the French notariate, a notary was just a side profession of attorneys. The model of the French notariate provided for a strict split of the profession of a notary and combining of both professions was deemed a breach of ethics standards. 

2. the notariate was formed according to the territorial principle at courts by granting certain professional independence to notaries. As the law entered into force de iure, the notary became the only official who was drawing up notarial deeds. 

3. the close link between the notary and the court and its belonging to the judiciary was determined also by the obligation to supervise the work of notaries imposed upon the regional court.

4. the issues regarding the number of notaries and their location are decided by the state and the notaries are made equal to state officials under the Austrian model differently from the French model. However, the notary maintains its independence and operates as a self-employed professional. 

5. under the Russian model, the requirements regarding the professional experience of applicants characteristic to the French model were abandoned. An applicant had to attest his/ her competence in a test, like it was under the Bavarian and Austrian models. At the same time, the Russian notariate did not have an education criterion for applicants to the notary’s position.

The discussion of draft amendments to the Regulations on Notariate were initiated in 1904 and the intention was to provide that persons who were at least 25 years old (21 years before) and had received education in law would be allowed to apply for the position of a notary. An important role in the work of the notariate was intended for the Minister of Justice. According to this draft, the Minister of Justice would obtain the entitlement to issue instructions regulating the work of notaries, to allow notaries to combine their profession with any other profession based upon the recommendation by the regional court, to approve the curricula for the notary’s exam and to dismiss a notary from the position. Also the institution of a notary’s assistant was provided for, and the age limit (21 years or the full age) and criteria of education, as well as the working experience in a notary’s office for 6 months if the person had education in law or 1 year if the person only had secondary education were established.
The following guidelines were established for the purpose of arranging the notary’s institute:

1. Notarial functions shall only be performed by notaries, and only lawyers with good theoretical competence may become notaries. The competence is established on the basis of the criterion of the education in law and by means of an admission test.

2. The body text of the Law clearly lists all the duties of a notary, in addition emphasising that the notary shall always be present in person at drawing up a notarial deed.

3. An obligation to perform actual control and supervision of notaries’ work should be imposed upon regional courts.

4. The notariate shall be organised based upon the corporative principle, by defining the competence of the Notaries’ Councils and General Meetings of Notaries. 

However, the discussions of the draft revealed that the proposed amendments were not sufficient for overcoming the current problems. A solution that would satisfy both the notaries and the government was not found. The improvement of the notariate during the period of the Empire did no succeed, as the process was impeded, first, by the revolution of 1905 and by the I World War later. The new wording of the Law of 1866 was not adopted until the year 1917.

The Notariate in the Republic of Latvia in the 1920-ies/ 30-ies.
In compliance with the temporary Regulations “On the courts of Latvia and the procedure of litigation” issued by the People’s Council on 6 December 1918, the judiciary of the newly established Latvia was being formed by means of gradual reformation of the system of courts and law that existed before. In compliance with the Law of the People’s Council of the Republic of Latvia of 5 December 1919 “On maintaining the formed laws of Russia in force in Latvia”, the Republic of Latvia maintained in force the preceding Russian law that had been in force in the Republic of Latvia. Thus, the principle of the continuity of law was complied with. For the notariate it meant that the Law on the notariate of the Russian Empire of 1866 maintained its validity. It should be emphasised that both the Law on the notariate of the Russian Empire, and the doctrine and the case law regarding the operation of notaries retained their legal force. This is attested by the translation of the Law on the notariate in Latvian where the articles of the regulations are supplemented by the case law of the Senate of the Russian Empire. Moreover, the text of the Law was amended and supplemented in compliance with the transformations of the system of law of the Republic of Latvia. 

At the same time, it meant that also all the drawbacks that had been criticised by lawyers of the Russian Empire in their works were maintained. The law that was adopted in the Empire as a pilot project aimed at laying the basis for a uniform system of the notariate throughout the Empire and identify mistakes and deficiencies in the structure and regulation of the notariate at the same time, was in force in the territory of Latvia from 1889 to 14 December 1937 when the Cabinet of Ministers of the Republic of Latvia adopted the “Notaries Law”. 

The Notaries Law was one of the laws referred to as “supplementing” and followed the “President Ulmanis Civil Law of 1937”.Unfortunately the democratic state of Latvia was not able or did not manage to satisfy the need for a new national Civil Law that would provide the uniform regulation for the whole of Latvia, however, the autocratic regime could do it within a short while. The situation was similar in France when Napoleon’s laws were adopted and implemented the legal regulation planned for earlier, during the civil revolution (10 years).

For the purpose of elaborating the Notaries Law, the Minister of Justice Hermanis Apsītis appointed the commission consisting of the Senator Professor Vladimirs Bukovkis, the Director of the Courts Department Aleksandrs Meņģelsons, the representative of the Ministry of Justice Indriķis Grūbaums (a member of the Legal Advisory Service of the Ministry), the notary of Tukums Vilis Lūkinsand the notary of Riga and Jūrmala Olga Jurkovska.

The Commission in charge of elaboration of the Notaries Law had a political assignment defined by the state, i.e. the creation of a totally new and national legal regulation for the notariate of Latvia. This assignment was fully compliant with the national policy of the autocratic state of Latvia oriented towards strengthening of national values. In compliance with this policy, the new law was later presented as a new and national law. It is good that this law, although being a new law, was not detached national and maintained the established tradition. It would not be possible to speak about the Latin type notariate in Latvia if it was not so...

According to my research, the text of the draft law was basically developed by the two notaries involved in the commission: Olga Jurkovska and Vilis Lūkins. Their involvement was natural because there had only been two editions of the Regulations on the notariate of the Russian Empire: the edition by O. Jurkovska/prof. V. Bukovskis and the edition by V. Lūkins. Both were published in 1933. Both notaries were interested in the improvement of the notariate institution of Latvia before, they actively prepared publications and participated in the corporate life of lawyers and notaries. Although the laws did not provide for a corporate organisation for notaries until 1937, the Association of Notaries of Latvia was established as early as on 16 April 1933 and defined its goals as the development of notariate law, improvement of the qualification of notaries and the professional ethics. The Association of Notaries got involved also in the international cooperation, first of all, with the notaries of the neighbouring countries Estonia and Lithuania. At the end of the 1930-ies, at conferences in Tallin the notaries of the Baltic states engaged in joint discussion of the professional ethics issues. The Association of Notaries was trying to unite notaries in order to strengthen the rule of law in Latvia. I think that the Resolution of the meeting of the Notaries Council on 2 March 1940 according to which notaries had to reduce or even fully cancel the professional fee for poor persons and disabled war victims was among the measures with national level importance. 

After having studies the content of the published articles by O. Jurkovska and V. Lūkins and the sources used in them, it can be concluded that both notaries had very good knowledge of the laws, the case law and the scientific doctrine of the Russian Empire regarding the issues related to the notariate, they were also familiar with the Latin type regulation of the notariate in other countries of the continental Europe. For example, in the publications by V. Lūkins the local experience is compared to the “laws of the West European countries” for the purpose of verifying it and look for ways of further improving the law and the practice in Latvia. O. Jurkovska presented a speech at the I Congress of the Lawyers of Latvia in 1932 and later it was published in the News edition of the Ministry of Justice. She emphasised deficiencies in the professional criteria of the notaries and the legal regulation of employment referring to the position of the lawyers of the Russian Empire at the end of the XIX century, and mentioned the Austrian notariate as a positive example of the organisation of the notariate. This speech marked the later content of the Notaries Law to a great extent.

V. Lūkins’ daughter Maija Žodžik are members that O. Jurkovska was a frequent guest in the Lūkins family for discussing the draft law under development. Texts in Russian, German, French and Latin had been used for developing the draft law. V. Lūkins had studied French for this purpose, to be able to read original texts on the French notariate. Texts in Russian, German, French and Latin had been used in the work of developing the draft law. The Latin language had been used mainly for finding detailed definitions of terms in dictionaries. V. Lūkins had collected an extensive library collection on the laws and the history of the notariate in various languages.

The studies of the law adopted in 1937 leads to the conclusion that this law was developed on the basis of the regulation of the notariate that had been in force before, taking into account the criticism of the „Временное положение о нотаральной части” [Temporary Regulation of Notariate Matters] and the draft law elaborated in 1904 in the Russian Empire. This is attested also by the speech presented by O. Jurkovska in 1932 „Notaries’ education and profession in Latvia”. She emphasised: „...in order for a person to be a notary the requirements of higher education in law and preceding notarial experience should be imposed. This conclusion was considered fully mature in the Russian legal sources as early as at the end of the last century. Therefore in Latvia, where a higher level of culture than that of Russia at that time has been attained, it is difficult to justify that these requirements would be too early”. In her speech O. Jurkovska admitted that the draft law of 1904 was a “quite modern draft regulation of the notariate”.
Besides, it has to be taken into account that the new law on the notariate was developed under the autocratic rule in Latvia where the executive power and the centralisation of the state functions, which was close to the centralisation of the state power in the Russian Empire by its model, prevailed. It should be reminded that the draft law of 1904 was not any special model of the Russian notariate, instead it was just the result of the synthesis of the Latin type notariate of the its era. This means, that after having studied foreign experience, the working group could come to a similar conclusion as the Russian lawyers, i.e. that the current model of the notariate of 1866 should be maintained (because it was the Latin type notariate) and improved considerably by means of the modifications proposed by the draft law of 1904. During last 33 years (1904-1937) no considerable changes had taken place in the Latin type notariate in Europe. Also the Latvian lawyers referred to the Austrian model as a positive example of the regulation of the notariate and this model was used as the benchmark for the draft law of 1904. Thus, it is not surprising that the modifications in the regulation of the Latvian notariate were quite similar to the intentions in the draft law of 1904.The new law did not introduce considerable changes as to the notary’s competence, there were more amendments regarding the issues of the organisation of the notariate and professional criteria of notaries. Thanks to Jurkovska and Lūkins, the Latin type notariate was maintained and strengthened in Latvia.
The „Law on Notaries” maintained the dual character of the institution of notaries by defining that: „In their professional work notaries should be put on the same level as state officials”. The Minister of Justice Hermanis Apsītis explained as follows: „The issue on whether the status of notaries should be changed into that of state officials has been discussed several times. The new law has abandoned this idea because: 1) the inclusion of notaries and their personnel in the state service would mean a considerable increase in the number of state officials, 2) this reform would require more funds of the central budget from the state for wages, medical treatment, pensions, operation of the office of notaries ..., 3) the use of  the notary’s services is more convenient for people (for example, outside the official working  hours) if they are not state officials for whom the working hours set in state institutions would be more binding, 4) notaries are not state officials in other countries either”. Thus, generally the Law on Notaries included the intentions characteristic of the draft law of 1904: 

1. a closer link between notaries and the Minister of Justice (Sections 2, 3, 4, 139, etc.), 

2. the territorial organisation linked to regional courts was maintained (Section 22 “Due payment of the supplement to the notaries’ security amounts shall be supervised by the Chairman of the regional court”; Section 31 „Based upon the approval by the Minister of Justice, the regional court may allow a notary to come to the cities and settlements in the nearby vicinity where there are no notaries for performing its professional duties on certain days of a week or a month or impose this as an obligation.”, etc.), 

3. new criteria for applicants to the notary’s position were defined – the age of 25 years, completed education in law, certain experience before applying (two years in a notary’s office or five years in positions at the court system where they could obtain the knowledge required for the notary’s work) and a notary’s examination (these requirements have been maintained up to nowadays).

The Law on Notaries:

1. introduced the institution of the notary’s assistant. Section 133 „A notary can have assistants”. Section 134 „Citizens of Latvia of full age (21 years at that time) who have completed the secondary school education and who have been employed at the notary’s office for at least 2 years can be employed as assistants to the notary”. The age criterion of 21 years for a notary’s assistant is related to the requirement of the secondary school education that was obtained at the age of 19 years in the 1930-ies and the working experience of 2 years in a notary’s office. (The age criterion of notary’s assistants has not been changed nowadays, although a notary’s assistant should be a qualified lawyer according to the current regulation.)

2. provided for the General Meetings and Councils of Notaries, thus making the operation of notaries corporate. These issues were regulated by Sections 178-212. The Minister of Justice Hermanis Apsītis emphasised: „the General Meetings of notaries and the Council of Notaries are completely new phenomena. The introduction of these is based upon the principle of independent work and joint work. Notaries themselves know best the pros and cons of the notaries’ work.... This type of cooperation will contribute to improvement of the professional ethics and benefit the corporation as a whole”.
Today we can say: “Thanks!” for the cooperation of notaries which results not only in the accessibility and quality of the notaries’ work, but also in giving rise to discussions regarding further development of the legal system of Latvia by promoting the improvement and strengthening of a judicial state in Latvia!
